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ings of direct nominations and the results. Professor Merriam's con- 
clusions on the merits of the new system are of the highest practical 
importance and may be summarized as follows : the direct primary as 
a rule elicits a larger party vote than the convention system , but the cost 
of campaigning, however, is greater ; the apprehension that direct nom- 
inations would result in an avalanche of candidates is not confirmed by 
the facts ; there is wide divergence of opinion as to the number of votes 
to be required for nomination, but the tendency is to accept the plurality 
rule ; no satisfactory generalization can be made on the question of 
whether the new method secures better men than the old ; a year's 
membership in the party and a declaration of general support are 
sufficient tests for party members desiring to participate in the prima- 
ries ; it is not likely that the direct nomination system will achieve its 
full results until the number of elective officers is materially reduced, 
the original Australian ballot (without party emblems) restored and the 
merit system extended ; the direct primary is not a sudden Western 
fad but the outcome of many years of tentative and experimental 
legislation ; and finally it is to be regarded as an opportunity , not as a 
result. Professor Merriam has written so clearly, briefly and syste- 
matically that an intelligent citizen may secure by an evening's study 
a solid grip on one of the pressing political questions of our day while 
the professed student is inducted into the whole subject of govern- 
mental control over party nominations and supplied with guidance for 
advanced work in the form of an appendix of statutes, digests and bibli- 
ography. 

Charles A. Beard. 

Law : Its Origin, Growth and Function. By James C. CARTER. 
New York, G. P. Putnam's Sons, 1907. — vii, 355 pp. 

This work, bearing date of the twentieth century, is in reality to be 
placed a quarter of a century earlier. It cites the authorities, considers 
the problems and breathes the spirit of twenty-five years ago. Its 
formula of justice (p. 337) is taken from Herbert Spencer, its concep- 
tion of law comes from Savigny through Sir Henry Maine. It takes us 
over the beaten paths of the controversy as to the Austinian concep- 
tion of law (citing Austin, by the way, from the incomplete, pirated, 
New York version of Campbell's edition) and the well-worn ground of 
the English controversy over codification of the middle of the last cen- 
tury. Through the latter it leads us, by means of English versions, 
over the older German controversy, without a reference to the modern 
German discussion. There is a suggestion that the author knew of a 
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recent German code, but the single reference to it brackets it with the 
Code Napoleon (p. 257). The case against codified law which the 
Germans have been making since 1898 was evidently unknown, although 
some of the contributions of Ehrlich, Stammler, Jung, Mayer, Zitel- 
mann and Sternberg antedate the writing of the present work from 
two to five years. Moreover, the English partial codifications of the 
past twenty-five years and the results of the labors of the commissioners 
on uniform state laws in America appear not to have been present to 
the author's mind. As the same theses are maintained in his address 
before the American Bar Association in 1890, and the discussion of the 
limits of legislation has the ring of the decisions upon " right to pursue 
a lawful calling " and " liberty of contract" of the eighties and early 
nineties, we may be fairly certain of the date from which he speaks. 
Berolzheimer points out that the German historical jurists, having 
overthrown the premises of the eighteenth-century natural- law school, 
and having no philosophical premises of their own, sought for the 
nature of law in deduction from the Roman legal sources, Germanic 
legal institutions and juristic developments therefrom. In other words, 
the Roman sources were for them a sort of natural law.' It is curious 
to see something of the same sort in Mr. Carter. While he claims to 
be an historical jurist, his philosophical position is that of natural law, 
with individualism and the principles of Anglo-American common law 
standing for nature. A passage in this connection is worth quoting. 

There is a guide which, when kept clearly and constantly in view, suffi- 
ciently informs us what we should aim to do by legislation and what should 
be left to other agencies. This is what I have so often insisted upon as the 
sole function both of law and legislation, namely, to secure to each individ- 
ual the utmost liberty he can enjoy consistently with the preservation of 
the like liberty to all others. Liberty, the first of blessings, the aspiration 
of every human soul, is the supreme object. Every abridgment of it de- 
mands an excuse, and the only good excuse is the necessity of preserving 
it. Whatever tends to preserve this is right, all else is wrong. To leave 
each man to work out in freedom his own misery or happiness, to stand or 
fall by the consequences of his own conduct, is the true method of human 
discipline.' 1 

It is this kind of doctrine which makes constitutional provisions as to 
life, liberty and property barriers in the way of social progress, which 
leads the Court of Appeals of New York to adopt judicially as a criter- 

1 System der Rechts und Wirthschaftsphilosophie, ii, § 4. 
* The italics are mine. 
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ion of constitutional interpretation the theory of the English individ- 
ualists that exercise of governmental power ought to be held down to 
the unavoidable minimum ,' and which leads to the overthrowing of so 
much labor legislation for infringement of liberty of contract. While 
lawyers affect to despise philosophy in law, much of their legal thought 
is dominated by an obsolete philosophy. 

" Justice is not wholly fair play between individuals, as our legal 
philosophy would have it, — it is fair play between social classes." ' 

Not only is Mr. Carter persuaded that the true field of legislation is 
a very narrow one , but he is clear that courts should be . jealous of en- 
croachment, and conceives that strict construction of statutes in dero- 
gation of the common law and assumption that such legislation is 
declaratory only constitute a "wise doctrine" (p. 308) to apply to 
modern legislation. Probably, in his case, this belated assertion of a 
doctrine which proceeds on the supposition that legislatures are in what 
Dicey calls the "quiescent stage" 3 is to be attributed in part to his 
reading of the English historical jurists and incidental absorption of 
Savigny's views, in part to the common-law hostility to legislative law- 
making which we must expect to color the opinions of a profound stu- 
dent of our Anglo-American legal system and in largest part to the 
deep-seated aversion to legislation as a form of law which the hasty and 
ill-considered Draft Codes have brought about in the bar of New York. 
Only the latter circumstance can explain a deliberate assertion in 1905 4 
that statutes are of necessity crude, ill-adapted to the cases to which 
they are to be applied, unenforced and incapable of enforcement (p. 3) . 
It would not be difficult to support a like indictment of American case- 
law by numerous examples. But neither indictment would be well 
founded in fact. Not merely the growing point but also the center of 
gravity of our law is shifting to legislation. And national congresses 
and conferences, state boards and commissions, legislative committees 
and reference bureaus are making legislation not less intelligent and 
well considered and much more expressive of the general will than 
judicial decision. 

Mr. Carter's theory of the nature of law is that custom is not merely 
a source of law, but is law, and vice versa that law is custom. He says : 

... so far as social conduct is concerned, custom is not simply one of the 

1 People v. Coler, 166 N. Y., 1. 

* Professor Commons in American Journal of Sociology, vol. xiii, page 764. 

3 Law and Public Opinion in England, chap. v. 

4 See preface, p. vii. 
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sources of law from which selection may be made and converted into law 
by the arbitrary and independent fiat of a legislature or a court, but that 
law, with the narrow exception of legislation, is custom and like custom, 
self -existing and irrefiealable [p. 173]. 1 

If this means that habits of judicial and professional thought and ac- 
tion are exceedingly stubborn and hard to change, even by drastic leg- 
islation, the fate of codes of civil procedure bears witness to its truth'. 
But it is a truth that ought not to be urged as a principle of legal science 
upon the Bench and Bar of today. If it means that customs of popu- 
lar action are law — i. e., are administered in judicial proceedings as 
rules of decision — the inability of the custom of merchants to treat a 
partnership as an entity to make any great impression on the common- 
law theory of partnership may give us pause. In fact Mr. Carter's 
favorite illustration of the rules of games refutes his whole position. He 
says in his address on " The Ideal and the Actual in Law " : 

In all athletic games ... a referee is appointed to see fair play. There 
are no commands proceeding from a sovereign or superiors to subjects or 
inferiors ; but there is a standard of justice founded upon the habits and 
usages of the game, and there is consequently a law which it is the function 
of the referee to declare. We have here in miniature the whole scheme of 
human justice. 2 

True as this may have been Consult Planco, in 1890 it was far from 
true and in 1907 it was utterly untrue. Austin's conception comes 
nearer to the actual situation in base-ball, foot-ball or even whist. 
National commissions, rules, committees and congresses make the 
rules of games for us today, and legislation is the source, the form and 
the formulating agency, to the exclusion of habits, usages or the stand- 
ard of justice founded thereon. 

One need not say that any book from Mr. Carter's pen deserves and 
repays careful and thoughtful reading. The case of the common-law 
lawyer against legislation is put clearly, forcibly and skilfully by a master 
of advocacy. As an argument of an advocate retained to make a case 
against the imperative theory and the activity of American legislatures, 
it is admirable. As a contribution to jurisprudence, it has appeared 
too late , and it is to be doubted if the author's memory is well served 
thereby. 

Roscoe Pound. 
Northwestern University School of Law. 

1 The italics are mine. 

5 Report of the American Bar Association, xiii, 325. 



